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August 28, 2009

Hon. Jean Cunningham

Chair

Virginia State Board of Elections
Richmond, VA 23219

Re:  Proposed Regulation on Residency
Dear Madam Chair:

The Lawyers’ Committee for Civil Rights Under LalQCRUL) deeply appreciates having had
the opportunity to participate in the work of thask Force on Residency. The thoughtful
contributions made by all of the Task Force membeggeflected in the proposed regulation
(Proposed Regulation) that has been sent to the Bteard of Elections (SBE) for review.

LCCRUL believes that the Proposed Regulation igificant and positive achievement that
meets the General Assembly's mandate to provideridorm implementation of the residency
rules across the Commonwealth. It achieves thas lgyp setting out clear definitions and
guidelines to direct the registration process irshfioreseeable circumstances. We recognize that
the Taskforce tried to develop rules consistent wie requirements of state and federal laws.
Notably, by prohibiting presumptions for or agairegidency based on non-material statuses
(e.g., being a student or member of the militagyporarily living in a nursing home, and the
like), the Proposed Regulation will go far towartsering that registrants to vote will be treated
equally.

Nonetheless, LCCRUL believes that several aspéd¢hsed’roposed Rule could be modified to
better achieve these important goals. These additimodifications are reflected in the proposal
submitted by the Virginia Civic Engagement Tablalfle). Three of those are especially
significant.

First, LCCRUL believes that the discussion on reggintent in the Proposed Rule’s Section 2
provides helpful guidelines for members of the tarly, students and others in non-traditional
statuses. However, the Proposed Rule also incindést Section potentially troublesome
language which seems to suggest that residency aogbme cases depend on future events,
which are by definition unknowable and conting&ie respectfully request, therefore, that the
SBE also consider the language proposed by thee TabBection 2, because it specifically
directs the domicile inquiry to the registrant'®gent (not future) intent and circumstances.
Such an approach is consistent with the Virginipr8me Court’s holding isachs v. Horan

Second, the LCCRUL also believes that the new prorisuggested in Section 7 of the Table’s
proposal would help to address some of the problgmsral registrars face in connection with
student and military applications. These individuaay have mailing addresses in
administrative buildings but actually live in dotaries or similar buildings with addresses that
do not easily fit into the currently approved réxgiton form. This provision could avoid
registration problems due to inadvertent errorsuch situations:
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Applications that provide both (i) a residence tama (either a street address or physical
location) that is sufficient for the registrar tesggn the registrant to a precinct and (ii) a mgili
address sufficient to ensure receipt of electidatee mail from the registrar shall not be denied
by reason of an inadequate or incomplete address.

Third, while we understand the desirability of stgars having an address that allows them to
contact voters, as written proposed Section 13b)tWwo problems that we feel need to be
addressed. The first part of the provision, whigtires registrars to obtain an alternate address
from applicants who did not provide a mailing addreseverely prejudices applicants who
supplied an address that cannot receive mailpdears to us that, by definition, such applicants
will be unable to receive the registrar’s requast will therefore have their applications
automatically rejected. Furthermore, these apptgare likely to learn that they were rejected
only when they appear to vote on Election Day, laictv point the opportunity to reapply will

long since have expired for that election. In oftdeassist the registrars and allow the applicant
the opportunity to vote in an election for whicledtas attempted to register, we suggest putting
in place a procedure that would allow such a vmtermpdate her records on Election Day and
then be able to vote. We read the second pareaidh 13(b) as allowing the rejection of
registration applications based on returnable mdilch has been found to violate the National
Voter Registration ActSee United States Student Ass’n Found. V. 546l F.3d 373 (BCir.
2008).

We hope you will carefully consider the other taegiemodifications proposed in the Table's
submission, which are also important.

We thank you again for the opportunity to work brs tvery important project. We strongly
encourage adoption of the Proposed Regulationceslyewith the modifications suggested by
the Table. These proposals will immensely imprdweeregistration process, both as a legal and
as a practical matter. We look forward to workingdther in future election-related matters.

Sincerely,

v

Jon Greenbaum
Legal Director and Deputy Director
Lawyers’ Committee for Civil Rights Under Law



